
       
 

 

 

 

 

 
The government announced on October 31, 2013 in Notice 2013-71 that employers may allow employees 
with health flexible spending accounts (FSAs) to carry over up to $500 of unused funds to the following plan 
year.  This is a change from prior regulations that required employees to use all of their FSA funds during the 
current plan year or forfeit the funds remaining in their accounts at the end of the year.  This is commonly 
referred to as the “use it or lose it” rule. 
 

Is this new rule mandatory for employers? 

No.  Employers have the option to allow this “administrative relief.” 
 

When does the rule take effect? 

Immediately for 2013 plan years not providing a grace period and going forward. 
 

What are the reasons for the government allowing this change? 

 The difficulty of employees predicting their future needs for medical expenditures 
 To minimize unnecessary spending at the end of a year or grace period 
 The possibility that lower- and moderate-paid employees are more reluctant to participate in an FSA 

due to aversion to even modest forfeitures of remaining FSA amounts and the end of the plan year 
 The opportunity to ease and potentially to simplify the administration of health FSAs 

 

How will this work? 

 The carryover of up to $500 may be used to reimburse medical expenses incurred during the entire 
plan year to which it is carried over. 

 The “unused amount” is the amount left in the FSA after medical expenses have been reimbursed at 
the end of the plan’s run-out period. 

 Participants can contribute up to $2,500 annually to their FSA.  The carryover of up to $500 does not 
count against this amount. 

 The plan may specify a lower amount than $500 as the permissible maximum carryover. 
 The plan sponsor has the option of not permitting any carryover at all.  

 

Our FSA has a grace period.  How does this new rule apply to our FSA? 

A plan adopting this carryover provision is not permitted to also provide a grace period with respect to health 
FSAs.  A grace period (different from a run-out period) allows employees to use their FSA to pay eligible 
expenses incurred up to two months and 15 days immediately following the end of the plan year. 

 If an employer is incorporating this carryover provision, they may not also provide a grace period in 
the plan year to which unused amounts may be carried over. 
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 For example, a calendar year plan permitting a carryover to 2015 of unused 2014 health FSA amounts 
(as determined at the end of the run-out period in early 2015) would not be permitted to have a 
grace period in 2015, but would be permitted to have had a grace period during the first 2 ½ months 
of 2014). 

 If a plan has provided for a grace period and is being amended to add a carryover provision, the plan 
must also be amended to eliminate the grace period provision by no later than the end of the plan 
year from which amounts may be carried over.  (There may be legal constraints prohibiting this.) 

 

Our FSA has a run-out period.  

How does this new rule apply to 

our FSA? 

A run-out period immediately follows the 
end of a plan year or the end of a grace 
period; participants can submit claims only 
for reimbursement of expenses incurred 
during the plan year. 

 The carryover option does not 
affect the ability of a health FSA to 
provide for the payment of 
expenses incurred in one plan year 
during a permitted run-out period 
at the beginning of the following 
plan year. 

 A participant’s unused FSA balance at the end of the prior plan year may be used 
- For expenses incurred in the prior plan year, but only if claimed during the plan’s run-out 

period. 
- For expenses that are incurred at any time in the current plan year. 
- In contrast, salary reduction or other amounts credited to a health FSA with respect to 

service in the current plan year may be used only for expenses incurred in the current plan 
year (unless and to the extent that these current plan year amounts may later be carried over 
to the following plan year). 

 A plan is permitted to treat reimbursements of all claims for expenses that are incurred in the current 
plan year as reimbursed first from unused amounts credited for the current plan year and, only after 
exhausting these current plan year amounts, as then reimbursed from unused amounts carried over 
from the preceding plan year. 

 Any unused amounts from the prior plan year that are used to reimburse a current year expense 
- Reduce the amounts available to pay prior plan year expenses during the run-out period 
- Must be counted against the permitted carryover of up to $500 
- Cannot exceed the permitted carryover 

 

What must an employer do to adopt this administrative relief? 

Your section 125 cafeteria plan must be amended to set forth the carryover provision. 
 The amendment must be adopted on or before the last day of the plan year from which amounts 

may be carried over and may be effective retroactively to the first day of that plan year. 
 Participants must be informed of the carryover provision. 
 A plan may be amended to adopt the carryover provision for a plan year that begins in 2013 at any 

time on or before the last day of the plan year that begins in 2014. 
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Examples. 

The following examples are taken from the government notice announcing this administrative relief. 
 

Example 1. 

Employer sponsors a section 125 plan and health FSA with a 
 Calendar plan year 
 Annual run-out period from January 1 through March 31 (the period when 

expenses incurred prior to January 1 can be submitted for reimbursement) 
 Plan amendment allowing for participants to apply up to $500 remaining in 

participants’ accounts at the end of the run-out period for expenses incurred at 
any time during that plan year 

 No grace period 
 

 

 In November 2014 (during open enrollment), Participant A elects a salary 
reduction amount of $2,500 for 2015. 

 By December 31, 2014, A’s unused amount from the 2014 plan year is $800. 

 On February 1, 2015, A submits claims and is reimbursed with respect to $350 of 
expenses incurred during the 2014 plan year. 

 On March 31, 2015 (the end of the run-out period), $450 is remaining in A’s FSA. 
 The $450 is not forfeited; instead, it is carried over to 2015 and available to pay 

claims incurred in that year so that $2,950 (that is $2,500 + $450) is available to pay 
claims incurred in 2015. 

 A incurs and submits claims for expenses of $2,700 during the month of July 2015, 
and does not submit any other claims during 2015. 

 A is reimbursed for the $2,700 claim, leaving $250 as a potential unused amount 

from 2015 (depending upon whether A submits claims during the 2015 run-out 
period in early 2016). 

 

Example 2. 

 
Same facts as Example 1, except that 
 

 A’s expenses of $2,700 are incurred and submitted during the month of January 
2015 (and not July 2015). 

 The plan may treat $500 of the $800 unused amounts as of December 31, 2014 as 
available to pay current year expenses. 

 Accordingly, A is reimbursed with respect to the $2,700 claim. 
 The plan treats the first $2,500 of the claim as reimbursed with health FSA 

contributions for 2015, and the remaining $200 of the claim as reimbursed with the 
unused amounts as of December 31, 2014. 

 The unused amount remaining from 2014 from which claims for expenses incurred 
during the 2014 plan year may be reimbursed during the 2014 run-out period in 
early 2015 is reduced to $600 ($800 - $200). 
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 On February 1, 2015, A submits and is reimbursed with respect to $350 of claims for 
expenses incurred during the 2014 plan year. 

 After the $350 reimbursement, the unused amount remaining for 2014 from which 
claims for expenses incurred during the 2014 plan year may be reimbursed during 
the 2014 run-out period in early 2015 is reduced to $250 ($600 - $350). 

 A submits no further claims for expenses incurred during the 2014 plan year, so 
that in addition to the $200 previously used to reimburse the January 2015 claim, 
$250 is carried over to the 2015 plan year. 

 A submits no further claims for 2015. 
 The amount carried over to 2016 is $250. 

 

Example 3. 

 
Same facts as Example 2, except that 
 

 On February 1, 2015, A submits claims with respect to $700 of expenses incurred 
during the 2014 plan year. 

 Because the unused amount remaining from 2014 from which claims for expenses 
incurred during the 2014 plan year may be reimbursed has been reduced to $600 

prior to February 1, 2015, the plan reimburses A for only $600 of the total $700 of 
claims. 

 After the $600 reimbursement, the unused amount remaining from 2014 from 
which claims for expenses incurred during the 2014 plan year may be reimbursed is 
$0 (the entire $800 of unused amounts as of December 31, 2014, having been used 
to reimburse claims submitted in January 2015 ($200) and February 2015 ($600)). 

 

Example 4. 

 
Same facts as Example 1, except that 
 

 For 2014, A elects a salary reduction amount of $600 

 On December 31, 2014, A still has $600 of unused health FSA amounts. 

 For 2015, A elects no salary reduction for the health FSA, submits no claims during 
the run-out period, and as of the end of the run-out period on March 31, 2015, $600 
in unused health FSA amounts remains. 

 Of that amount $100 is forfeited because it exceeds the $500 carryover limit 
 $500 is carried over to the 2015 plan year. 

 A incurs $200 in expenses during the 2015 plan year, which are reimbursed during 
that plan year. 

 As of December 31, 2015, A has $300 in unused health FSA amounts. 

 For 2016, A elects no salary reduction for the health FSA 

 A has $300 carryover from 2015, which is not forfeited. 

 A incurs medical expenses of $300 in 2016, which are reimbursed using the $300 
carryover from 2015 


